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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

WACO DIVISION
SPACE EXPLORATION
TECHNOLOGIES CORP.,
Plaintiff, Civil Action No. 24-421

V.

NATIONAL LABOR RELATIONS
BOARD, a federal administrative agency,
JENNIFER ABRUZZO, in her official
capacity as the General Counsel of the
National Labor Relations Board, LAUREN
M. McFERRAN, in her official capacity as
the Chairman of the National Labor
Relations Board, MARVIN E. KAPLAN,
GWYNNE A. WILCOX, and DAVID M.
PROUTY, in their official capacities as
Board Members of the National Labor
Relations Board, and JOHN DOE in his
official capacity as an Administrative Law
Judge of the National Labor Relations
Board,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff Space Exploration Technologies Corp. (“SpaceX™) brings this action for

declaratory and injunctive relief, alleging as follows:

INTRODUCTION
1. This action stems from an unlawful attempt by the National Labor Relations Board
(“NLRB”) to subject SpaceX to an administrative proceeding, NLRB case number 19-CA-309274,
whose structure violates Article II of the Constitution of the United States.
2. Article II vests all executive power in the President, “who must ‘take Care that the

Laws be faithfully executed.’”” Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2191 (2020).
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3. To discharge that responsibility, the President must have the power to remove
subordinate officers who assist in carrying out the President’s duties. Free Enter. Fund v. PCAOB,
561 U.S. 477, 513-14 (2010).

4. The Fifth Circuit has held that this removal power extends to administrative law
judges (“ALIJs”) who “perform substantial executive functions.” Jarkesy v. SEC, 34 F.4th 446, 463
(5th Cir. 2022), cert. granted, 143 S. Ct. 2688 (2023).

5. Article II requires that the President “have sufficient control over the performance
of [such ALJs’] functions, and, by implication, . . . be able to choose who holds the positions.” Id.
This constitutionally required degree of control is lacking when the ALIJs are insulated by “[t]wo

b

layers of for-cause protection’

that is, when the ALJs are removable only for cause, by officials
who themselves are removable only for cause. 1d.; see Free Enter. Fund, 561 U.S. at 492-508.
The Fifth Circuit therefore held that the removal restrictions for ALJs set forth in 5 U.S.C.
§ 7521(a) are unconstitutional as applied to ALJs for the Securities and Exchange Commission
(“SEC”). Jarkesy, 34 F.4th at 465.

6. The same reasoning applies to the ALJs of the NLRB, including the ALJ assigned
to preside over the pending NLRB proceedings against SpaceX. Like the SEC ALIJs in Jarkesy,
NLRB ALIJs are “inferior officers” who “have substantial authority” within agency investigations
and enforcement actions. Jarkesy, 34 F.4th at 464; see also Westrock Servs., Inc., 366 N.L.R.B.
No. 157, slip op. at 1 (Aug. 6, 2018) (“Board judges, like SEC judges, are inferior officers[.]”).
And like SEC ALJs, NLRB ALlJs are covered by two layers of removal protection, which insulate
them from oversight by the President. See 5 U.S.C. §§ 1202(d), 7521(a); 29 U.S.C. § 153(a). So,

like the SEC ALJs in Jarkesy, NLRB ALIJs are unconstitutionally insulated from the President’s
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oversight, and the Court should declare that the NLRB ALJs’ having two layers of removal
protection is unconstitutional. See Jarkesy, 34 F.4th at 464.

7. Neither the Fifth Circuit nor the Supreme Court has decided whether the NLRB
Members’ layer of removal protection is unconstitutional. But the correct answer, given the
relevant Supreme Court precedent, the nature of the NLRB Members’ functions, and the NLRB’s
unique structure and statute, is a resounding yes.

8. The existence of unconstitutional removal protections inflicts twofold harm. It
limits the President’s constitutional authority, of course. But it also produces an administrative
bureaucracy that operates on regulated parties without the constitutionally required “degree of
electoral accountability.” Collins v. Yellen, 141 S. Ct. 1761, 1784 (2021).

9. Because such removal protections affect not just the President, but also ordinary
Americans who must interact with the administrative state, it makes no legal difference whether
the President objects to a given statutory limit on his removal powers: “the separation of powers
does not depend on the views of individual Presidents, nor on whether ‘the encroached-upon
branch approves the encroachment.’” Free Enter. Fund, 561 U.S. at 497 (citations omitted).

10.  When a party is regulated by administrative officials who are shielded by
unconstitutional removal protections, Supreme Court precedent teaches that the party is “entitled
to declaratory relief sufficient to ensure that the [administrative] standards to which they are
subject will be enforced only by a constitutional agency accountable to the Executive.” Id. at 513.

11.  To prevent SpaceX from undergoing protracted administrative proceedings before
an unconstitutionally structured agency—after which SpaceX is unlikely to have a chance to secure
meaningful retrospective relief—the Court should stay or enjoin these proceedings, declare that

the NLRB’s structure violates the separation of powers under Article II of the Constitution, and
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permanently enjoin the NLRB and its General Counsel from pursuing unfair labor practice charges
against SpaceX before agency officials that are unconstitutionally insulated from presidential

oversight.

JURISDICTION AND VENUE

12. This action arises under the Constitution and laws of the United States. This Court
has federal question jurisdiction under 28 U.S.C. § 1331 over SpaceX’s claims that fundamental
aspects of the NLRB’s structure violate the Constitution. See, e.g., Axon Enter., Inc. v. FTC, 143
S. Ct. 890, 900 (2023).

13. The Court has authority to grant declaratory and injunctive relief under the
Declaratory Judgment Act, 28 U.S.C. §§ 22012202, under the Administrative Procedure Act,
5U.S.C. §§ 701-706, and under the Court’s inherent equitable powers.

14. Venue is proper in this district under 28 U.S.C. § 1391(e)(1)(B). Defendants are
officers of an agency of the United States acting in their official capacity; and a substantial part of
the events or omissions giving rise to the claim occurred in McGregor, Texas, and Bastrop, Texas
at SpaceX facilities located in this judicial district. Specifically, the administrative proceeding
whose constitutionality SpaceX is challenging in this case seeks to establish that separation and
arbitration agreements with employees at the McGregor and Bastrop facilities, as well as SpaceX’s
other facilities, are unlawful. The administrative complaint asserts an unfair labor practice by
alleging that, since “at least June 21, 2022, [SpaceX] has offered and entered into [the separation
agreement] with each of its separated employees nationwide.” NLRB Compl. 2 (emphasis added).
It asserts another unfair labor practice by alleging that SpaceX “has maintained [the arbitration
agreement] as a nationwide policy.” NLRB Compl. 4 (emphasis added). The NLRB’s requested

administrative remedies aim to reach employees “nationwide,” including: physically posting
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notices at “facilities nationwide”; holding meetings to ensure the “widest possible attendance by
its employees nationwide”; and removing and rescinding portions of the arbitration and separation
agreements which were entered into nationwide. Compl. 5(a)-(b).

15.  Venue is also proper in this Division. All new hires at SpaceX’s Texas facilities
enter into arbitration agreements, and SpaceX’s records indicate that as of June 21, 2022, more
than 500 individuals were employed at the McGregor facility, which is within this Division, and
would have entered into arbitration agreements. More than 150 employees have been hired at the
McGregor facility since that date and have entered into arbitration agreements upon joining
SpaceX. Similarly, SpaceX’s records indicate that between June 21, 2022, and the filing of this
complaint, SpaceX offered at least 25 individuals at the McGregor facility separation agreements
and at least 15 individuals accepted those agreements. These agreements were entered into in the
Western District of Texas, Waco Division. The NLRB’s administrative complaint thus alleges that
agreements entered into in this judicial division include unlawful provisions and seeks to
adjudicate the legality of conduct occurring in this judicial district through the NLRB proceeding

and impose regulatory burdens on the SpaceX facilities and personnel in this judicial district.

PARTIES

16. Plaintiff SpaceX, a privately held Texas corporation, is a pioneer in the space
industry, employing more than 13,000 employees in Texas, California, Florida, Washington,
Connecticut, and Washington, D.C. SpaceX has facilities and employees in several cities in Texas,
including its rocket development facility in McGregor and its Starlink manufacturing facility in
Bastrop. SpaceX also has facilities in Boca Chica and Houston, Texas.

17. SpaceX was founded in 2002 with the audacious goal of making humanity an

interplanetary species. In 2003, shortly after its founding, SpaceX opened its Rocket Development



Case 1:24-cv-00421 Document 1 Filed 04/19/24 Page 6 of 14

and Test facility in McGregor, Texas. SpaceX has over 500 employees based at its McGregor
facility, including the company’s President, and is the town’s largest employer.

18. Defendant NLRB is an administrative agency of the United States, headquartered in
Washington, D.C. The National Labor Relations Act (“NLRA”) empowers the NLRB to initiate
administrative proceedings to prevent unfair labor practices. See 29 U.S.C. § 160.

19. Defendant Jennifer A. Abruzzo is General Counsel of the NLRB. She is sued in her
official capacity.

20. Defendant Lauren M. McFerran is Chairman of the NLRB. She is sued in her official
capacity.

21. Defendant Marvin E. Kaplan is a Member of the NLRB. He is sued in his official
capacity.

22. Defendant Gwynne A. Wilcox is a Member of the NLRB. She is sued in her official
capacity.

23. Defendant David M. Prouty is a Member of the NLRB. He is sued in his official
capacity.

24. Defendant John Doe is an Administrative Law Judge of the NLRB assigned to
preside over the NLRB proceedings against SpaceX, whose identity has not yet been disclosed to

SpaceX. He is sued in his official capacity.

FACTS

25. Inthe nearly seven months between November 29, 2021 and June 14, 2022, a former

SpaceX employee (the “Charging Party”)! committed and was written up for four violations of

! The NLRB’s administrative complaint has been publicly released with the Charging Party’s name
redacted. See https://apps.nlrb.gov/link/document.aspx/09031d4583b51e€99. Because the
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SpaceX’s safety policies, including for causing property damage from reckless operation of a
forklift, and fifteen violations of SpaceX’s attendance policies.

26. On June 20, 2022, SpaceX approved termination of the Charging Party’s
employment based on poor safety and attendance records.

27. On June 21, 2022, SpaceX gave notice that the Charging Party’s employment was
being terminated for failure to comply with SpaceX’s policies. SpaceX offered the Charging Party
a separation agreement.

28.  On December 20, 2022, the Charging Party filed a charge with the NLRB alleging
that the termination of employment constituted unfair labor practices in violation of the NLRA.

29. The NLRB sought SpaceX’s response to the Charges. SpaceX submitted its position
statement and supporting evidence refuting the allegations on March 17, 2023.

30. On March 20, 2024, the Regional Director for Region 19 issued a complaint in
response to the charge, in NLRB case number 19-CA-309274, and notice that an administrative
hearing would occur before an ALJ on October 29, 2024.

31. The administrative complaint challenges SpaceX’s nationwide use of certain
separation and arbitration agreements. The administrative complaint does not attack SpaceX’s

valid reasons for terminating the employment of the Charging Party.

COUNT I -THE NLRB’S ALJS ARE UNCONSTITUTIONALLY
INSULATED FROM REMOVAL

32. SpaceX restates and incorporates by reference each and every allegation of the

preceding paragraphs, as if fully set forth herein.

Charging Party’s identity is irrelevant to this litigation, SpaceX sees no reason to use the Charging
Party’s name.
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33.  NLRB ALJs are “Officers of the United States” under the Constitution’s
Appointments Clause—not mere employees—because among other things, they hold continuing
offices through which they preside over adversarial hearings, receive testimony, shape the
administrative record, and prepare proposed findings and opinions. See Lucia v. SEC, 138 S. Ct.
2044, 205355 (2018); Jarkesy, 34 F.4th at 464; Westrock Servs., 366 N.L.R.B. No. 157, slip op.
at 1.

34. At the same time, the NLRB may attempt to remove its ALJs “only for good cause
established and determined by the Merit Systems Protection Board [(“MSPB”)] on the record after
opportunity for hearing before the [MSPB].” 5 U.S.C. § 7521(a). In turn, by statute, Members of
the MSPB are removable only for “inefficiency, neglect of duty, or malfeasance in office.” 5
U.S.C. § 1202(d). And under the NLRA, Board Members are removable only “for neglect of duty
or malfeasance in office, but for no other cause.” 29 U.S.C. § 153(a).

35. Given NLRB ALIJs’ status as “officers” of an executive agency, “they are
sufficiently important to executing the laws that the Constitution requires that the President be able
to exercise authority over their functions.” Jarkesy, 34 F.4th at 464.

36.  The statutes’ provision of at least two layers of removal protection prevents that
exercise of presidential authority and thus violates Article II of the Constitution. See Free Enter.
Fund, 561 U.S. at 492-508; Jarkesy, 34 F.4th at 463—-65.

37. But for these unlawful removal restrictions, either the ALJ assigned to SpaceX’s
administrative case or the NLRB Members who bear responsibility to supervise and exercise
control over the ALJ would face the prospect of removal by the President based on their conduct

during the proceedings.
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38. Being subject to unconstitutional agency authority—including proceedings before
unconstitutionally insulated agency officials—qualifies as a “here-and-now injury” under well-
settled precedent. Axon Enter., 143 S. Ct. at 903 (citation omitted); see also, e.g., Cochran v. SEC,
20 F.4th 194, 210 n.16, 212-13 (5th Cir. 2021) (en banc), aff’d and remanded sub nom. Axon
Enter., 143 S. Ct. 890.

39.  Accordingly, SpaceX is “entitled to declaratory relief sufficient to ensure that the
[administrative] standards to which [SpaceX is] subject will be enforced only by a constitutional
agency accountable to the Executive.” Free Enter. Fund, 561 U.S. at 513.

40. Moreover, without interim injunctive relief from this Court, SpaceX will be
required to undergo an unconstitutional proceeding before an insufficiently accountable agency
official.

41. SpaceX bears a strong likelihood of success on this claim for the reasons detailed
above.

42.  Yet, unless the NLRB is enjoined from proceeding against SpaceX before an ALJ
unconstitutionally insulated from presidential oversight, SpaceX will be irreparably harmed.

43, Further, if the NLRB Members, on recommendation from the ALJ, issue a final
order against SpaceX, the constitutional injury will likely be irremediable. The Supreme Court has
stated that those subject to an unconstitutional proceeding by improperly insulated administrative
agency officials often have no retrospective redress after the fact. See Collins, 141 S. Ct. at 1787
89.

44. The harm to SpaceX, in the event declaratory and injunctive relief is not granted,

far outweighs any harm, or mere inconvenience, to the NLRB if such relief is granted.
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45. The grant of injunctive and declaratory relief on this claim will serve the public

interest by protecting Americans’ constitutional rights.

COUNT II - THE NLRB’S MEMBERS ARE UNCONSTITUTIONALLY
INSULATED FROM REMOVAL

46. SpaceX restates and incorporates by reference each and every allegation of the
preceding paragraphs, as if fully set forth herein.

47.  The NLRB’s Members may be removed by the President only “upon notice and
hearing, for neglect of duty or malfeasance in office, but for no other cause.” 29 U.S.C. § 153(a).

48. Yet the NLRB’s Members exercise substantial executive power under the
Constitution in administering and enforcing the provisions of the NLRA.

49. For example, Section 10(j) of the NLRA, 29 U.S.C. § 160(j), gives the Board
authority to exercise quintessentially prosecutorial power in federal district courts: “The Board
shall have the power, upon issuance of [an administrative] complaint as provided in [29 U.S.C.
§ 160(b)] charging that any person has engaged in or is engaging in an unfair labor practice, to
petition any United States district court, within any district wherein the unfair labor practice in
question is alleged to have occurred or wherein such person resides or transacts business, for
appropriate temporary relief or restraining order.” 29 U.S.C. § 160(); see, e.g., Overstreet v. El
Paso Disposal, L.P., 625 F.3d 844, 852 (5th Cir. 2010) (“Petition power under § 10(j) is
prosecutorial in nature[.]”).

50. More generally, the NLRB also enforces and implements the NLRA in many ways,
including by determining appropriate units for the purpose of collective bargaining, directing
representation elections, deciding unfair labor practice charges, and seeking enforcement of its

unfair labor practice orders in federal court. 29 U.S.C. §§ 159, 160.

10
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51. In these and other ways, the NLRB wields substantial prosecutorial, rulemaking,
policymaking, and adjudicative authority.

52. The Supreme Court has made clear, moreover, that even when “the activities of
administrative agencies ‘take “legislative” and “judicial” forms,’ ‘they are exercises of—indeed,
under our constitutional structure they must be exercises of—the “executive Power.”’ Seila L., 140
S. Ct. at 2198 n.2 (citation omitted).

53. Also, the removal protections for NLRB Members are unusually strict. In contrast
to more common provisions that permit removal “for inefficiency, neglect of duty, or malfeasance
in office,” Humphrey’s Executor v. United States, 295 U.S. 602, 620 (1935) (quoting 15 U.S.C.
§ 41), the NLRA permits removal only “for neglect of duty or malfeasance in office,” and
explicitly prohibits removal for any other cause, like inefficiency, 29 U.S.C. § 153(a).

54. Moreover, unlike other federal agencies, the NLRB has a distinctive structure that
divides agency authority between its Members and its General Counsel, who is a politically
accountable official responsible for deciding which cases to bring before the NLRB Members. See
29 U.S.C. § 153(d); Exela Enter. Sols., Inc. v. NLRB, 32 F.4th 436, 441 (5th Cir. 2022); NLRB v.
United Food & Com. Workers Union, Loc. 23,484 U.S. 112, 128-29 (1987).

55. The combination of the NLRB’s unique structure, the NLRB Members’ especially
strict removal protections, and their exercise of substantial executive power violates Article II of
the Constitution.

56. But for these unlawful removal restrictions, the NLRB Members would face the
prospect of removal by the President—including based on their conduct during the proceedings

against SpaceX.

11
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57. Being subject to proceedings before unconstitutionally insulated agency officials is
a “here-and-now injury” justifying pre-enforcement judicial intervention. Axon Enter., 143 S. Ct.
at 903 (citation omitted); Cochran, 20 F.4th at 210 n.16, 212—-13.

58. So, here too, SpaceX is “entitled to declaratory relief sufficient to ensure that the
[administrative] standards to which [SpaceX is] subject will be enforced only by a constitutional
agency accountable to the Executive.” Free Enter. Fund, 561 U.S. at 513.

59. Moreover, without interim injunctive relief from this Court, SpaceX will be
required to undergo an unconstitutional proceeding before an insufficiently accountable agency
official.

60. SpaceX bears a strong likelihood of success on this claim for the reasons detailed
above.

61.  Yet, unless the NLRB is enjoined from proceeding against SpaceX before an NLRB
whose Members are unconstitutionally insulated from presidential oversight, SpaceX will be
irreparably harmed.

62. Further, if the NLRB Members, on recommendation from the ALJ, issue a final
order against SpaceX, the harm will likely be irremediable because of the difficulty of obtaining
retrospective redress for an unconstitutional proceeding by improperly insulated administrative
agency officials. See Collins, 141 S. Ct. at 1787-89.

63. The harm to SpaceX, in the event declaratory and injunctive relief is not granted,
far outweighs any harm, or mere inconvenience, to the NLRB if such relief is granted.

64. The grant of injunctive and declaratory relief on this claim will serve the public

interest by protecting Americans’ constitutional rights.

12
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PRAYER FOR RELIEF
WHEREFORE, SpaceX hereby requests that the Court order the following relief and enter
a judgment:
1. Declaring that:

a. The statutes, regulatory provisions, guidance, and/or policies restricting the
removal of NLRB ALJs, including 5 U.S.C. § 7521(a), are unconstitutional;
and

b. The statutes, regulatory provisions, guidance, and/or policies restricting the
removal of NLRB Members, including 29 U.S.C. § 153(a), are
unconstitutional.

2. Preliminarily enjoining Defendants from subjecting SpaceX to unconstitutionally
structured administrative proceedings pending the final resolution of this action;

3. Permanently enjoining Defendants from implementing or carrying out the
unconstitutional removal-protection provisions identified above;

4. Awarding SpaceX its costs and expenses incurred in bringing this action, including,
but not limited to, reasonable attorney’s fees; and

5. Awarding such other and further relief, whether at law or in equity, as the Court

deems just and proper.

13
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Dated: April 19, 2024 Respectfully submitted,

By: s/ Catherine L. Eschbach

MORGAN LEWIS & BOCKIUS LLP
Catherine L. Eschbach

Texas Bar No. 24097665

1000 Louisiana Street, Suite 4000
Houston, TX 77002-5006
catherine.eschbach@morganlewis.com
Tel: (713) 890-5719

Fax: (713) 890-5001

Harry 1. Johnson, III (pro hac vice forthcoming)
2049 Century Park East, Suite 700

Los Angeles, CA 90067-3109

Tel: (310) 907-1000

Michael E. Kenneally (pro hac vice forthcoming)
Amanda L. Salz (pro hac vice forthcoming)

1111 Pennsylvania Avenue, N.W.

Washington, DC 20004-2541

michael kenneally@morganlewis.com
amanda.salz@morganlewis.com

Tel: (202) 739-3000

Attorneys for Space Exploration Technologies Corp.
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